STATE OF WISCONSIN CIRCUIT COURT SAWYER COUNTY

JAMES HAUSMAN,
3000 W, Iles Avenue,

Springfield, IL 62704, Case No. 03-CV-167

Plaintiff,
v Case Code: 30201 and 30301
SAWYER COUNTY (Property Damage and Money
10610 Main Street, Judgment)

Hayward, W1 54843,

Defendant.

AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES

Plaintiff, James Hausman, by and through his attorneys, Michael Best & Friedrich LLP,

states and alleges for his Amended Complaint against Sawyer County as follows:
NATURE OF THE CASE

1. The plaintiff, James Hausman, owns lakefront property on Round Lake in Sawyer
County. Mr. Hausman seeks damages as well as injunctive relief against the defendant, Sawyer
County for property losses resulting from high water on Round Lake. Mr. Hausman’s claim is
based, among other things, on the failure of Sawyer County to control the water levels of Round
Lake, resulting in high water conditions on Round Lake that has physically taken Mr. Hausman’s
property through severe erosion of Mr, Hausman’s shoreline, destruction of his rock retaining

wall and created deep fissures on Mr. Hausman’s property from soil saturation.



THE PARTIES

2. The plaintiff is James Hausman, who owns a home on Round Lake in Sawyer
County.

3. ‘The defendant is Sawyer County, a Wisconsin body corporate that can sue and be
sued which is located at 10610 Main Street in Hayward, Wisconsin. Sawyer County constructed,
owns, maintains, and operates several control structures that regulate the water level on Round
Lake, as well as the culverts under County Highway NN that are an outlet for water from Round
Lake.

ALLEGATIONS COMMON TO ALL CLAIMS

4. Mr. Hausman owns a home located on Round Lake at 10536 N. Scarlet Tanager
Lane in Hayward, Wisconsin. He uses that property for vacation, recreation and business
purposes.

The Round Lake Chain of Lakes

5. Round Lake is a large, navigable léke in Sawyer County that is about four miles
long and three miles wide that covers approximately five square miles. Round Lake is well
developed for resorts and summer homes and currently has about 650 homes around the lake.

6. The water from Round Lake flows into Little Round Lake and from there into
Osprey Lake which was formerly known as Squaw Lake (herein, “Osprey Lake”). The water
flows from Osprey Lake down Osprey Creek then continues to Lac Court Oreilles Lake.

The 1937 Orders

7. In 1937 Sawyer County requested authorization to build the Tiger Cat Dam on the

north fork of the Chief River thereby creating the Tiger Cat Flowage. The Public Service

Commission of Wisconsin (“PSCW™) granted Sawyer County’s request through an order in



Docket No. 2-WP-255. In that 1937 order, the PSCW set the normal elevation of the Tiger Cat
Flowage at 90.0 feet. Since 1937, the elevation of the Tiger Cat Flowage has been raised twice
at the request of Sawyer County, viz. in Docket No. 2-WP-766 and Permit No. 3-NW-83-806. In
the most recent permit, and at Sawyer County’s request, the maximum level was set at 91.34 feet
and the normal level at 91.09 feet.

8. In 1937, Sawyer County also requested authorization for the construction of a
diversion canal (known as Diversion Canal No. 4) to allow water from the Tiger Cat Flowage to
be diverted into Round Lake, thereby diverting water from one watershed into a separate
watershed. Prior to 1937, there were no inflows from this other watershed into Round Lake.
The PSCW granted Sawyer County’s request in Docket No. 2-WP-298.

9. The purpose of Diversion Canal No. 4 was to permit water from the Tiger Cat
Flowage to flow into Round Lake, thereby raising the water level of Round Lake and allowing
Sawyer County to maintain the water level on Round Lake. Sawyer County made this request in
response to a five-year drought that had lowered the water level on Round Lake to an
unacceptable level.

10.  In its 1937 Order in Docket No. 2-WP-298, the PSCW specified that Sawyér
County was to regulate the amount of water diverted from the Tiger Cat Flowage into Round
Lake by the construction, maintenance and operation of a head spillway and control dam located
on Diversion Canal No. 4 (the “Lake Placid Dam”).

Sawyer County Fails to Comply with the 1937 Order
11.  Since 1941, Sawyer County has failed to maintain and operate the Lake Placid

Dam and Tiger Cat Dam in compliance with PSCW and WDNR directions.



12.  For years, Sawyer County operated the Tiger Cat Dam so that the water elevation
of the Tiger Cat Flowage exceeded the maximum level allowed by the State.

13.  Since 1941, Sawyer County has repeatedly been informed of tampering with the
stop logs at the Lake Placid Dam wherein stop logs were removed allowing excessive water to be
diverted to Round Lake even though water was not necessary to restore or maintain Round Lake
water levels at its normal elevation. Though Sawyer County installed a locking device to prevent
tampering, periodically the lock is either missing or unlocked.

14.  Since 1941, because of poor maintenance, Sawyer County has periodically been
informed of water coming through the stop logs at the Lake Placid Dam, allowing excessive
water to be diverted to Round Lake even though water was not necessary to restore or maintain
Round Lake water levels at its normal elevation.

15.  Since at least 1947, water from the Tiger Cat Flowage was being diverted to
Round Lake not only through the Lake Placid Dam but also through a wetland that circumvented
the Lake Placid Dam.

16.  As late as 1993, Sawyer County did not have an operational procedure specifying
how the Lake Placid Dam should be operated.

17.  As late as 2003, Sawyer County was operating the Tiger Cat Dam and the Lake
Placid Dam such that water was discharged over the Lake Placid Dam allowing excessive water
to be diverted to Round Lake even though water was not necessary to restore or maintain Round
Lake water levels at its normal elevation.

The Dispute Over Water Levels on Round Lake
18.  Afler the construction of Diversion Canal No. 4, a dispute arose about the normal

water level for Round Lake. Some property owners wanted the Round Lake water level to be



lowered because the increased flow into Round Lake from the Tiger Cat Flowage combined with
precipitation and groundwater had created high lake levels that caused property damage and
erosion. On information and belief, and thereon it is alleged, certain property owners wanted
Round Lake to be maintained at a higher lake level to increase the value of development
property.

19. On November 30, 1940 Sawyer County petitioned the PSCW in Docket No. 2-
WP-513 to establish the normal Round Lake water level at elevation 79 feet and to determine
how the Round Lake water level was to be maintained. Certain property owners objected to
Sawyer County’s request to set the normal level at elevation 79 feet because that higher lake
level would result in further damage to their Round Lake property.

The Public Hearing on Lake Levels

20.  The PSCW held a public hearing on February 4, 1941 in Docket No. 2-WP-513
and testimony was taken to determine the normal lake level for Round Lake. The PSCW also
conducted an investigation into the normal lake level for Round Lake.

21. At the conclusion of that hearing in February 1941 but before issuing a final
decision, the PSCW requested Sawyer County divert water from the Tiger Cat Flowage through
the Diversion Canal No. 4 and the Lake Placid Dam to maintain the water level of Round Lake at
elevation 76.6 feet. The PSCW also requested Sawyer County to obtain surveys and engineering
data to determine the levels of the adjacent land around Round Lake and to furnish the PSCW
engineers and examiners with data to make future inspections.

22, Sawyer County failed to timely provide the PSCW with the requested information

and failed to operate the Diversion Canal No. 4 and the Lake Placid Dam to maintain Round



Lake at elevation 76.6 feet. As a result, the Round Lake water level increased above elevation
76.6 feet causing further damage to Round Lake property.
Sawyer County is Ordered to Maintain Proper Water Levels
23. On September 29, 1941 the PSCW issued an Order (the “1941 Order”)
concluding, inter alia, that the normal elevation of Round and Little Round Lake was elevation

77.0 feet and ordered that:

Sawyer County shall maintain Round and Little Round Lakes at
the normal elevation of 77.00 feet at all times when a sufficient
water supply exists and during freshets and heavy runoffs to
prevent the water levels from rising above the elevation of 77.25
feet.

A copy of the 1941 PSCW Order is attached and incorporated as Exhibit A.
24, The PSCW ordered Sawyer County to take the following actions no later than
July 1, 1942:
2. That Sawyer County constructs an outlet channel from
Little Round Lake to Squaw Lake of the capacity to
discharge 150 c.f.s., with a dam and control gates whereby

the water level in Round and Little Round Lakes may be
controlled.

3. That Sawyer County shall maintain Round and Little
Round Lakes at the normal elevation of 77.00 feet at all
times when a sufficient water supply exists and during
freshets and heavy run-off to prevent the water levels from

rising above elevation 77.25 feet. These elevations are
referred to the staff gage at Kaiser’s resort.

25.  The PSCW found that in order for the normal elevation of Round and Little
Round Lakes to be maintained, a water-control structure (hereafter “the Carlson Road Dam”) and
a channel from Little Round Lake to Osprey Lake (hereafter “the Northern Channel”) must be
constructed at least ten feet in width with the high point not higher than elevation 75.25 feet.

26.  Sawyer County had a duty to properly maintain the Round Lake water levels,



Sawyer County Fails to Maintain the Water Level

27. After the issuance of the 1941 Order, Sawyer County constructed a series of
structures to control the water level of Round Lake without ever receiving the necessary
approvals for those structures.  Sawyer County also constructed, at least in part, the Northem
Channel.

28.  In 1942, Sawyer County constructed a temporary timber dam without obtaining
prior approval from the PSCW. The timber dam did not comply with all of the construction
specifications in the 1941 Order. In 1947, Sawyer County removed the temporary timber dam
and replaced it with one 36” culvert. The PSCW promptly and repeatedly informed Sawyer
County that the single culvert was inadequate, violated the 1941 Order and had to be replaced
immediately. In 1949, Sawyer County submitted plans for a twin-box reinforced concrete
culvert. Though the PSCW told Sawyer County that the proposed structure was inadequate to
comply with the 1941 Order, on information and belief, the County built the structure anyway.

29.  The current dam and control gates between Little Round Lake and Osprey Lake
were built sometime after 1949 and do not comply with the construction specifications listed in
the 1941 Order.

30, Sawyer County failed to maintain the water levels on Round Lake by, inter alia:

a) failing to properly construct, maintain and operate the Carlson Road Dam
by, without limitation, designing and constructing a dam that did not achieve the construction
specifications specified in the 1941 Order and could not control the water flows so as to prevent

excessive water levels that caused damage to property around Round Lake;



b) failing to properly construct and maintain the Northern Channel, by,
without limitation, exceeding a maximum elevation of 75.25 feet and having insufficient
capacity to discharge 150 c.f.s.; and

) failing to properly construct, maintain and/or operate existing structures
such as the Tiger Cat Dam, the Lake Placid Dam and the culverts at County Highway NN, which
further constrained the water flow from Round Lake, all of which caused high water levels in
Round Lake that damaged property around Round Lake.

The Higher Water Levels and Continued Damage

31.  From at least 1942 to the present the water levels on Round Lake have
periodically exceeded the maximum water level of elevation 77.25 feet. Sawyer County has
been continually notified of this condition from 1942 to the present and has failed and refused to
control the lake levels despite having the ability to do so and undertaking a duty to do so.

32. In 1984, on information and belief, Sawyer County was informed that the Carlson
Road Dam and the Northern Ditch were not constructed in accordance with the 1941 Order. The
County was also informed that to discharge 150 c.f.s. through the Carlson Road Dam--which
according to the PSCW was necessary to control the water levels on Round Lake--Round Lake’s
water level would have to exceed the maximum-allowed elevation by 3.4 feet. Sawyer County
did nothing to redesign the Carlson Road Dam to enable it to control the water levels on Round
Lake.

33. On information and belief, in 1999, Sawyer County replaced the culverts at
County Highway NN without conducting any hydrologic analysis as to the culverts’ impacts on

the Round Lake water levels and on the floodplain of the Round Lake chain. Sawyer County did



not obtain the required permit from the State of Wisconsin prior to installing the culverts at NN
in 1999.

34.  The higher water levels continued to cause property damage and erosion of
property around Round Lake. Property owners complained, inter alia, that property had flooded,
roadways had been flooded, sand beaches had been washed away and shoreline eroded.

35. On information and belief, the higher water levels, left uncontrolled by Sawyer
County, will adversely affect property owners by raising the 100-year floodplain. On
information and belief, and thereon it is alleged, the failure of Sawyer County to control the
water levels will result in the establishment of a new 100-year floodplain level of approximately
elevation 81 feet. This change in the 100-year floodplain will result in restrictions to property
owners on Round Lake property, including the plaintiff, Mr. Hausman.

36. On information and belief, if a 100-year flood event occurs under current
conditions--that is with the current structures in place--numerous septic tanks and systems
around Round Lake will be flooded dumping hundreds or thousands of gallons of raw sewage
into Round Lake.

The Damage to Mr. Hausman’s Property

37. In the spring of 2002 the Round Lake water levels rose to an excess level and
damaged the shoreline of Round Lake, including land located above the ordinary high water
mark of Mr. Hausman’s property. The swells from Round Lake destroyed most of his rock
retaining wall and removed more than eight feet in depth of shoreline on Mr. Hausman’s
property.

38.  Due to the excessively high water levels numerous fissures from water saturation

and erosion started appearing on Mr. Hausman’s property running parallel to the shoreline on or



about February 26, 2003. The fissures were set back from the shoreline by about fifteen feet and
varied in size up to two-feet wide, four-feet deep and span approximately fifty feet of shoreline.
The land and mature trees between the shoreline and the fissures started falling into Round Lake.

39.  Knowing that he would lose additional shoreline, Mr. Hausman submitted an
application to the WDNR on March 12, 2003 requesting permission to fill in the property above
the ordinary high water mark that had been washed away in 2002 and to build a retaining wall
along his shoreline. WDNR approved the application on June 10, 2003 and the retaining wall
was installed in June 2003.

40.  Mr. Hausman timely provided actual notice to Sawyer County of the damages,
and on May 9, 2003 Mr. Hausman served a Notice of Claim on Sawyer County pursuant to Wis.
Stat. §893.80.

4]. By failing to take action, Sawyer County denied Mr. Hausman’s claim.

42.  On September 4, 2003, the Sawyer County Land and Water Conservation
Committee decided to do nothing to address the high water levels that exceeded the levels
ordered in the 1941 Order.

43, On December 4, 2003, in a closed session with Attorney Matthew Dregne, the
Sawyer County Land and Water Conservation Committee changed their minds and decided to
recommend to the full Sawyer County Board of Supervisors the following:

The County should initiate a process leading to the filing of a petition with the

Wisconsin Department of Natural Resources to establish normal maximum and

minimum levels for Round Lake, and potentially Little Round Lake, and Osprey
Lake, pursuant to section 31.02 of the Wisconsin Statutes.
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FIRST CLAIM
(Inverse Condemnation and Takings)

44,  Mr. Hausman realleges, as though fully set forth herein, the allegations contained
in paragraphs 1 through 43.

45,  Sawyer County has a duty to control the water levels of Round Lake, and to
properly construct, maintain and operate the water control devices that affect the water levels of
Round Lake.

46.  Sawyer County has failed and refused to fulfill its duty to control the water levels
of Round Lake and its duty to properly construct, maintain and operate numerous water control
devices and without instituting condemnation proceedings has caused the unlawful and physical
occupation of Mr. Hausman’s property without the legal right to do so all of which has resulted
in either a temporary or permanent taking of Mr. Hausman’s Round Lake property without just
compensation.

47.  Sawyer County’s taking of Mr. Hausman’s property is in violation of Wis. Stat. §
32.10, Wis. Const. Art. I, Sec. 13 and U.S. Const. Amend V and entitles Mr. Hausman to just
compensation, including the recovery of fees and expenses in bringing this claim.

SECOND CLAIM
(Obstruction To Surface-Water Flows)

48.  Mr. Hausman realleges, as though fully set forth herein, the allegations
contained in paragraphs 1 through 47.
49.  Wis. Stat. § 88.87 provides that:

Whenever any county, town . . . has heretofore constructed and
now maintains or hereafter constructs and maintains any
highway...grade...in or across any marsh, lowland,... natural
watercourse, natural or man-made channel of drainage course, it
shall not impede the general flow of surface water or stream water
in any unreasonable manner so as to either cause an unnecessary
accumulation of waters flooding or water-soaking uplands or an

Il



unreasonable accumulation and discharge of surface water
flooding or water-soaking lowlands. All such highways...shall be
constructed with adequate ditches, culverts and other facilities as
may be feasible, consonant with sound engineering practices, to
the end of maintaining as far as practicable the original flow lines
of drainage.

50.  Sawyer County was responsible to construct and maintain the culverts at County
Highway NN, through which Osprey Creek runs.

51. Sawyer County has failed to properly construct and maintain the culverts at
County Highway NN. Sawyer County installed the culverts under County Highway NN without
the necessary permits and in a fashion that impedes the general flow of surface water or stream
water in Osprey Creek. As a result, there was an unreasonable accumulation of waters flooding
or water soaking upland on Mr. Hausman’s Round Lake property.

52.  Mr. Hausman provided actual notice to Sawyer County of the inadequate culverts
at County Highway NN. Sawyer County has failed and refused to correct the inadequate culverts
at County Highway NN.

53. Mr. Hausman has been damaged as a result of Sawyer County installing
inadequate culverts at County Highway NN and is entitled to injunctive relief.

THIRD CLAIM
(Statutory Nuisance)

54.  Mr. Hausman realleges, as though fully set forth herein, the allegations contained
in paragraphs 1 through 53.
55. Wis. Stat. § 31.25 provides as follows:
Nuisances, abatement. Every dam, bridge or other obstruction
constructed or maintained in or over any navigable waters of this
state in violation of this chapter, and every dam not furnished with

a slide, chute or other equipment prescribed by the department, is
hereby declared to be a public nuisance, and the construction
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thereof may be enjoined and the maintenance thereof may be
abated by action at the suit of the state or an citizen thereof.

56.  Sawyer County constructed and maintained the Carlson Road Dam, the Lake
Placid Dam, and the Tiger Cat Dam in and over navigable waters.

57. Sawyer County’s construction, maintenance and operation of the Carlson Road
Dam are in violation of Chapter 31 and, specifically, in violation of Wis. Stats. §§ 31.02(1) and
31.18 because, among other things, Sawyer County has failed to maintain and operate the dam in
good repair and condition, and, has failed to construct, maintain and operate the Carlsﬁn Road
Dam in a fashion that protects property surrounding Round Lake from damage and in
compliance with the 1941 Order.

58.  Sawyer County’s maintenance and operation of the Lake Placid Dam are in
violation of Chapter 31 and, specifically, in violation of Wis. Stats. §§ 31.02(1) and 31.18
because Sawyer County has failed to maintain and operate the Lake Placid Dam in good repair
and condition, and, has failed to construct, maintain and operate the Lake Placid Dam in
compliance with the 1937 Order, in a manner that achieves the requirements specified in the
1941 Order, and in a fashion that protects property surrounding Round Lake from damage.

59.  On information and belief, Sawyer County has operated the Tiger Cat Dam in
violation of Chapter 31, and specifically, in violation of Wis. Stats. §§ 31.02(1) and 31.18
because Sawyer County has failed to operate the dam in compliance with the 1937 Orders and
their progeny, has failed to operate the dam in a manner that achieves the requirements specified
in the 1941 Order, and in a fashion that protects property surrounding Round Lake from damage.

60. The failure of Sawyer County to construct, maintain, and/or operate the Carlson

Road Dam, the Lake Placid Dam, and the Tiger Cat Dam has created a nuisance in violation of
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Wis. Stat. § 31.25 which has caused damage to Mr. Hausman’s property and which Sawyer

County must be directed to abate.

FOURTH CLAIM
(Public and Private Nuisance)

61.  Mr. Hausman realleges, as though fully set forth herein, the allegations contained
in paragraphs 1 through 60.

62.  The failure of Sawyer County to properly construct, maintain and/or operate the
Tiger Cat Dam, the Lake Placid Dam, the Carlson Road Dam, the Northern Channel and the
culverts under County Highway NN has substantially or unduly interfered with Mr. Hausman's
use of his Round Lake property and the public’s use and enjoyment of Round Lake due to the
excessively high water that has caused damage to Mr. Hausman’s property, has increased
sedimentation in Round Lake endangering the fishery, the quality of water and wildlife habitat,
and has obstructed navigation on navigable water bodies.

63.  Sawyer County has been provided actual knowledge of this nuisance on numerous
occasions.

64.  The failure of Sawyer County to properly construct, maintain and/or operate the
Tiger Cat Dam, the Lake Placid Dam, the Carlson Road Dam, the Northern Channel and the
culverts under County Highway NN is the substantial cause of the damage to Mr. Hausman’s
property and the public’s use and enjoyment of Round Lake.

FIFTH CLAIM
(Trespass)

65.  Mr. Hausman realleges, as though fully set forth herein, the allegations contained

in paragraphs 1 through 64.
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66.  Sawyer County caused flooding of Mr. Hausman’s Round Lake property by
failing to properly construct, maintain and/or operate the Tiger Cat Dam, the Lake Placid Dam,
the Carlson Road Dam, the Northern Channel and the culverts under County Highway NN.

67.  Mr. Hausman has suffered damage as a result of Sawyer County’s trespass.

PRAYER FOR RELIEF

WHEREFORE, plaintiff, Mr. James Hausman, prays for judgment in his favor and
against Sawyer County as follows:

1. Actual damages to compensate Mr. Hausman for the taking and losses suffered as a
result of the physical loss of property resulting from the failure of Sawyer County to control the
water levels on Round Lake;

2. Injunctive relief requiring Sawyer County to maintain Round Lake at levels that will
not damage property including requiring Sawyer County to maintain the levels as directed in the
1941 Order and to take the necessary steps to insure that the Round Lake water levels do not
exceed the maximum water level set by the 1941 Order;

3. Attorneys fees and costs; and

4. Such other and further relief as this Court deems just and reasonable.

15



Dated this 14™ day of April, 2004.
Respectfully submitted,

MICHAEL BEST & FRIEDRICH LLP

By: /-———-——-—-w //A/’—\

Jon G. Furlow, SBN 10204
Lauren L. Azar, SBN 1023003
One South Pinckney Stree

P.O. Box 1806

Madison, Wisconsin 53701-1806
(608) 257-3501

Attorneys for Plaintiff, James Hausman

Q:\clienti043655\0001\B0340400.6
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YERIFICATION

I, James Hausman, verify that the allegations as to inverse condemnation are true and
accurate to the best of my knowledge, information and belief.

Subscribed and sworn to before me )

this 13th day of April, 2004 ‘ OFFICIAL SEAL
SUSAN E. KOCUREK
¢ NOTARY PUBLIC, STATE OF iy Ny 3

: " MY COMMISSION EXPIRES 5.78. a0, *
\/_(} N g 7%/_ e St 22 0N EXPIRES 8-18.20n

Notary Public, State of Illinois
My Commission expires on Q.| -0 S
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DREDD LT

PUBLIC SKERVICT CORMISSIQN OF WLstonIy

Application of 3awyer County ior a
Findling end Detsrainztlon oi the
Problem of ¥hat Constltuvaes the - 2-WP~h13
Horimsl Water Levels of nound and .
Lt tls Round Leker In Savyer County,

——

FINDING AlD OHEDER

On December 6, 1940 HYewyer County filed en epplication
‘with the Commission requesfing 1t to determine and find the
normzl water levels of Round znd Litile found Lakes in Sawyar
County and woake auch further finding or order as may be necessary
for holding seid lskes at such normal watexr elevatlons,

Upon recelpt of geld application thes Commisolon fixed
‘& time end plaée for a public hearing thereon, of which due notice
by publicatlon =nd mailling was given. The hearing was held st
the court housc in tue c¢ity of Heyward on Februavy 4, 19081 a
10 oFclock in tihe forenoun before Adelrh Kannebevrg, exsminer,

Appearsnces:

Sawyer County by

~Jamzs H. Willson, chalrman, Sawyer County Board
. Hayward
Adolph Sandstrom, county cletk, Hayward ;
Henry C, Brandt, cheairmzan, couniy conservation
comrlttee
‘Carl Hanson, member, county conservation committees
“Arthur Goucher, member, county conservatlion
committee L .
»~Ralph Steller, dietrict attorney, Hayward

The following rilparian proprletors on Found or Little
Round Lakes appeered either in person, by agent, or by attorney:

~“Lenter Machonald (in vporaon) . >
< Clavepne £, Vead {in nersoni
~James HMesveeney {in person)
.~ Frod Faulsgon (in person)
Rev. ¥aloneyk (in pzraon)
o Je G, Davle, parsonally, eand as attorney for:
. Mre, Lillie Paulpon
¥ra, Lowls Willians
John C, Herschfield
<lirs. MAgmies Friseh - (in peraon)’

Hant1?



: i
Lildred Richardscn  {(in persen)

Jonn B, MoveTsnd {1n novenm}
Aa Mo Dycvaon, sorsonclly. o opmocoent fove
William Roschhte, Oak Pk, (1lioie
Frank Bi osnsbler {1n porooy)

Jacy 4. Fraonks, by

Fred Paulson
H, Pwlg (in persen)
0. P, Heler (in person)
Jamee Ryan, by

Jamesg Melweeney, agent
C. J. %ood {in person)
Steven Kobsy, by .

J. 0. lioréland, agent
Mise Mable Korrow and Milsge Beztrics Baxter, by

C. E, Weed, agent
Frank- Hamblin {1n person)
Jennie Kohn, by :

J. €. Dbavis, zttorney
B. J. Cresay {1n nexson)
Ed. Wilkes {in person)
Mamie Goblewr, by

H. Gobler, egent

Congervatlion Devartment, by

Col,., A, H, Smith
Madiason ] .

Of the Commission Staff:
K, C. Macl.eigh
Senlor asslatant public service enpineer

A petition requesting the Commission to fix a normel
level not to e;ceed 766 fect wae fi1led with the Commlsslon,
The petitlon was signed by HMarie H, MacLean, et al.

The problem of deterzgng and -finding the normal eleve-
tione of Round and Little Round Lakes calls for the eolution of
another problewr, namely, how the normal levels ag determined
~and found by the Commisslon mry be maintélned, or, more specilfli-
cally, how an abnormal rise In the water elevations can be
prevented during abnormal floode or fréehets or during succeg-
sive wet yesre, This case 1s guite unisual In this, thet vhere-

. I
as vater cen Le,reléeased into RBound LeXe o compenr=is fpoe fooses

by evaporation and seepsge, Round Lgke contzins no outlets through

which water may be discharged if and when abnormal rainfall and

H00113



. !
runoff cpuses the lake te exceed 113 norsal clevation. ihe

necensity of rrovidlng an outlet wnd control worics Loy found
Lzke in no 1ntlmately connected wltsi the findine of what tho
normel level 1eg, that it would be Impracifcable to find end
determine the normal level without alsco providing the means of
naintaining such normal level,

Round Lake is rather well deveioped lor resorts nnd
sunmer hones and great damage would be-caupsed il the lale
should rise grestly above the novmal elevation fixed by the
Commission,

Mile we do not szvee with the conten$ion of the
applicant thot the normsl level of Round Lﬁka e at (9.00
feet, Public Service Commiszelon datum, nor with the contentilon
of a Tew riperiens that the normal level of the lrke 18 an low
as 75.00 feet, we belleve that the elevatlon which we find to
be normal, es herelnsltler provided, will notl oniy be gonerally
concurred in but will be plrost unlveprsally anmroved, vrovided
an outlet is provided which will enable Sawyer Couniy to.
prevént the lﬁke from rising above the neowal elevarion,

For a better understanding of the problems Involved,
it 1e deemed deslrable to set forth a brief statement of the
facte in this case. ’

"On February 25, 1937, in docket{ 2~WP-255, the Conmia-
" gion authorized Sawyer County to construct a dam across the
north fork of the Chief River in the southeast aquarter of the.
southoszot quarter of ssction lé,-township 41 north, range 7
weat, Sawyer County, for the purpose of‘creating a large pond
for recrestion, the restoration of lake levels, and to “eventu-
ally supply surplus weter to ralse Round Lake from 1ic then
low water stage to normel.” _

On February 3, 1937 Sawyer County requested pormis-
éion to divert surplus water from the north fork of the Chief

River to Round Lazke for the purpoese of restorlng\imUnd Lake to

|
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its nornal ¢levation, it wag ororogod to cauvas such diversion
es egoon as Lhe anm authorized In docket 2-WP=ZE6H was 0OnALILC LG,
waever, beTore suvch diveraslon cbul@ ba nccowptished, 1t waao
necegsary to construct your diversion canple to connect the
various lalkes between the Tiger Cat pond and Round Leke, narely,
Cannl Mo, 1 from the Tilger Cet pond to Burns Lake; Diversion
Cananl No. 2 whilch wauld lead the watelr frowm Burns Leske Co Placld
I.ake; Diverston Canal Wo. 3 which would conrduct the waler Irom
Pleoid Lake to a noturel depression or slough on Lot 1, sectlon
19, townghip 41 north, renge 7 west; end Dlversion Cenal Wo. U

to lesd the water from the glough to Round Lake, A head splll-
woy and conirol dam were constructed at the outlet of Diversion
Conpl No. U to repulate the omount of water to be diverted 1nﬁo
Round Lakea A permit upon sald appllc;tion wes losued to Sawyer
' County June 21, 1937.

Round Lake 1s a large navigable laks loceted in township

151 north, ranges 7 and & weet, in Sawyer Jounty. = It embraces
spout 5 squagre mlles.

C Little Round Liake lies %o the aouth of Hourd Laoke, It
wae formerly a part of Hound Lnke, It 1s now asepereted from
Round Lake by a low, swarpy area seeveral hundred reet wide,
County trunkhighway B rung betwoen the two lakes. Tlie water level
of Little Round Lake 1s somewhat lower than that of Round Lake.
In 1914 an outlet strsam flowed from Round Lake to Liitle Round
LezXe, County trunk highway B crosses thie siream on a wodlen
bridpge. The etreanm was of sufficlent eize to permlt the floating
of bozts in the same, The bridge was later taken out—;nd a golld
fill put scross therswampy area and in the channel 1teelf,

About 1/2 mile southeast of Little Bound Lake lies
Squaw Lakea Squaw LaXe 1s round 1n ahape, having a diameter
of somewhat lesc than 1/2 mile. Squaw Lake 1s locuted malnly

"in the northwest quarter of section 1, township B0 north, cange
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& west, Iv hae an outlct which flowg inte t$he Conet Dreilleg
Leke, a tributary of the Calrpewn Hiver,

Tre ovldence Indlceabes thet Reund Lake farmerly had
an elovation of apovarimetely 8% feet and that al tThig elevasm
tion & strenpis Flowdd from fiound Leake to Little Reund Leke,
thenos inte Sguaw Leoke znd thence 1nto the Court CGretlles
chalin, Npgvigetlicon secnma to have been carried on froem Round
Leke to Lake Court CGreillzs during the eaviy history of the
Stato, However that may be, 2 survey mode during the summer
of 1941 by Cecil Noyes, county gurveyor, shova that Squaw Lalke
12 about 2,600 fee¢t diatant {rom Round Lake by way of an old
.hdtural‘water courgz or depresslon. Thle ia the water couvse
that_ﬁas later obstructed by a road 111, At the tinmez of
the survey, Scuaw Laoke was at alevation 4.3 feet; Little Round
‘Lake w%s at elevatlon 7H.05 feet, and Round Lske was at elsva-
T tlown 75.6 feet., The profile on ths map prepared by Mf, floyag
éhoua that the ground surfzce zlong the natural depresaion
‘rlses on 2 111 at the old trall to elevation 82,716 feat,
Except for this I1ll, the ground surfmct varieg from T1.71
feet in a gradugl slope to elevatlon 76.05 feat. According
to My, Noyes 1t will require the rsmovel of approximately
1,200 cubic feet of dirt to provide an cutlet from Zound Lake
when the water in that lake 1s at elovation 77.00 feet. The
probvlem of providing an outlet from Round Lake will bLs greatly
faciliteted with a water level in Found Lake at an elevation
above 76,C0 feet;

-Sawyer County epent $75,000 to build the Tiger Cat
Dan snd $10,000 to construct the diversion cznals., The diverw
alon cannly were comrleted tn the all eor I93%, The ratus
in the gem {otop-log) were opened in Yeptember or Octoher 1939,

From a survey nade in Septeuber 1935, 1t avpeers thet NHound
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.aks wne at elovetion Je, Ui feel, {(Woho toeLay, Yaroh 1350, dookod

2LWE-265)  This low e€lerptton falloswed a2 oepisg Jdoslins o v 'nf =1
for the yaprs 1723 and 1930, The wvotal ror the Gevorr onerilod erds

' Ing 1930 ghowed e precipliabion le,2 lecheos below noemal,  The
yearg 1931, 1932, 1933, end 193 211 showed a pronounced decline
‘in rainfall. The total for the waear parlod enowed 17.4 inchas
beloy the norocal f;infall. {3as preclipliation rzcord altached, }

A% the time of the heaving February i, 1941, Round Leke
had ralsed 4o elevatlon 76,60 foeh, Dctober 26, 1340 th vates
in the control dam were clozed. Bound Lake weo thin at edzvation

'76.30 fee%. November 10, 1%H0 Round Lake %dd drosond to 75,20 faet,
On the same day the gates were owvznod and by Novewoer 15 the lals
bad rieen to elevation 76,60 feet, Thae gatea in the dam renalned
closed from lovember 10, 1940 until the inspection was wade by
the Commission May 13, 19431 whzn the water had en cicevalion of
77.00 foet, or O.l0 feet over Lts clevation on February L, 1041,
This risc¢ occurred vitthout any relenze from the Tiger Cet flowage,
Round Lake contlaued %o rise and on July 29, 1941 1%t reached an
elevatlon of 77,9 feet on the siafr gage attached toe a concrete
poet in‘a amell dredged bay et Kalser's resort. The atalf was set
accordling to the datum of Public Service Commlasion b2nch mark No.
899A, conelaeting of a splke in a white plne tree om the Ewig
property on the eaet shoro of Hound Lake, ealevatton &2,58 feet
(Tiger Cat datum). It should be stated that untll the etaff gage
was eatablished eometlme after Moy 13, 1641 all elevaflons herein
wera referred to the gage on Kaleer's brides at the Kalser recort,
which was also set according to the datup of Publlc Service Con-
mlselon bench mserk Nos 8Y94,

On the eavablishimnnt of the ataflf page an tﬁa COnSrete
poat the gage on Kaleer's bridge was ebandoneds
On June 26, 1941 elevations were run by W, A, kuegre

from bencn mark Ho., 399A to the walerfs surface eand {rom the wnterfy
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gurisce to the ateft page ot Kéisﬁ?‘ﬂ vzaorl,  Yhera was a
strong inshore wind and the vater surfunce at lalsert!s recort
showed en elevetlon-of 1677 feet, wnlle the stal'f mege across
the lakes registered the water surfece al 76,58 faot,. Thus, rhils
the etaff ramge and the bench mark checked wlthin las<e than 1/2
inch, we are of the oplnlon that on s cﬁlm day a lske level of
77 feet on the gage wi1ll be at an elsvetion of rowethiing lewer
then eievation T7.00 feet when referred %o the Commisgion bench

. mark Mo, B899A.

: The elevablonsg in the ovrder hereln will ba referred to
‘ 7the stéff gage on the Kalger regori osroperty, esnd at g laber time
the exact difference in elevation between the gege and the bench
marﬁ will be deternined.

The evidenco concerning water elesvatiecns gl Round
" Leke in the past may be sumnarized as follows:

' . Olaf Treland, chalramn of the town of Hound Lele, testle
fled thai in 1914 or 1915 there was a wooden Lrldge across tbhe
channel batween Found snd Little Round Lakes in Highvway B and

~ that yoﬁ could go through the channel with Loste, and that dvring
~high water the water ron through the swamp hetween Little Round
and Squaw Lales,
Sam Ahrenhiel testified thet 1n 19173, 1914, and 1915
- water was slways running out of Little Round Lake through the big

Bwamp, and that there was a ditch from Little Hound Leke to Squaw

Lake. ‘

Reverend Clarence E, Weed testified thet in 1921 ena

1922 the water ln L1ttle Round Lake had an elevatlon of appvoklu

metely & inches lower than the elevation on September 5, 1940,

the latter elevation belng 76.50 feet, N

Prank Heublin testified that in 1935 or 1926 the lsglke

reached an extreme low elevation snd tha® he measured with a

cerpenter level and found that the water was 7 feet © inclies from

_the high watermark; that the high watermark referred to was sbout

2% feet above elevation 764 € fest,

7
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John E, Koreland tegtifled that Uhe waton én tha dny of
the hoering vwao 28 fto 3 feet losey timn L das when he bullt nis
bonthouso on Hcﬁnd Leke 2% oy £l yoecs vravicusly,

Bery Whitten g=id tha®t in 1923 the water was £ or 3 fees
higher then on the day of the beering, end that in 1920 or 1971
the lake was higner then on the dpy of the hcaring tut not as
high as in 1913,

0, F. ¥eier teaiiried thut he 11ved on the ehore of the
iske alnce 15G9; that when he first settled thers, there wes no
aucﬁ thing us a bathlng beech. "You etepped Irom the shore into
2 feel of water right awa§ snd aboul 1n 1913 I lefl there and
was goae for 3 yuars, sond during'that time the water starved to
go down, but sfter O yeavrs 1t siavtad to come back, In 1920 1t
waé much hipher then i1t was on the day of the heaving,”

Fred Paulson purchased hls property in 1927 and found
the water leval to be ebout the game at that time ae on the day
of the hsaring. He asid that 1% was sbout 1% feet higher in
1928, "There was no beach at all. It waw rbout the some as
now, When you raise the water now I have no beach st £11,Y

J. C. Wood testlified that tuve water was nlgner in 1519,
and F. R, Wash testlfled that the water in 1913 was higher,

An examination of the shore of the lake made by the
examiner on July 29 and 30, 1941 snd reported to the Commission
shows thatl the water elevaztlon of Round Lske was &t 76.9 feel on
the ataff gage at Kalser's resort, All large trees of saw-log

size were standing epproximately 3 feet above the water surface,

211 trees 20 years 0ld or older were standling at an elevetlon which

rwould indlcate that the water level on.the dey of the inepection
veo not sbove normal, The trees could aive snd reech meturity .
even though the water nad teen constantly at an elevetlon of 77.0
fest or higﬂer. Perhaﬁs this le vest illustreted by treee along
the flowape of the 1ot owned by Reverend Clarence E, Weed. A
Norway pine ahout 16 inches 1n 61ameter stnood on the ghore st én'

8
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elevztion of about # fect above the waber, A wliite pine sbeut
: |
20 vemrs old 18 fect Irom the waterls edge grew on lend apvroxi-

.. 1
moavely &

Jeet zbove the cleovetion of the water. A whlte ning
stout 14 yerrs 01¢ 12 fect from the wrter's edcoe was about 1,75
feet above 1the water, Another Norway plne 16 years old about
7 feet from the water's edge stood on lsnd approxiwately 1,75
feect gbove tho water surface. At other loortiltens around the
leke there were levpe treés A0 or 100 yesrs old, all of which
nere epproxlmately 3 fest OI:mOPE abowe the water surface, The
water level, as mlready stated, was at elevation 76.9 feet,

he timber line slong the ehore 1ndlcaled thai the water level

a5 normel rather than abnormally high.
Findinen )

THE COMMISSION FINDS:

1., That the normal elevetion of Bound and Little
RBound Lekes ie at 77.0 feet, when relerrel To the stell gage
at Katserfs resort on Round Lake.

2. That the highwey f111 in Ccunty Trunk Highway B
in the ohannel between Round snd L1ttle Hound Laken constitutes
en illegal oﬁstructlon to navigation 1n the channel between

‘Round end Little Round Lakee; that in order 1o afford reason-—
sble navigetion between the two laxes 1t w111 be necegsary to
conetruct a bridge in County Trunk ﬁighway B over the outlet
streem of a width of not less than 8 feet and an overhead
clesrance of not less than 3 feet, so that the bottom of the
girders underneath the bridge will be not lower than elevatiun
80,00 feet,

3a ?hat in ordﬁr that the ndrmnl elevation of Rouni
and Litgle Houmd LeXep may Lo mslinisdvod, 2L widl oor noceweogy
to construct an outlet canal not less than 10 feet 1n width from

Little Round Lake to Sguaw Leke, the high point of which shall

a

N
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be at an elcvntion of not more Than 75,25 fect, and which should

contein s control works to vegulete the weter levela of the lake,
Order

17T 19 THEREFORE ORDERED: #;.

< 1, That Szwyer County conetruct a Ez}ggg_in Couhty

f}

Trunkfﬂigpwgy_ﬁ_over the outleat in Round and Little Round Leken
o;-a wldth of not lees than & feet and en overhead clearence of
Beret above the normel elevetion of the lakes.

‘ 2. That Sawyer County construct an outlet channel
from Little Round Lake %o Sggﬁyﬁkéggwof the capecliy to dis-
'charge 150 c.fsa, with a dem and control gutes whereby fthe
witer lovel in Round and Little Round Lakes may be controlled.

3, That Sawyer County shall malntaln R[ound and Little

. Round Lakes at the normal elevation of 77.00 feet at all times
when a sufficlent water supply exists and during freshots and
heavy run—eff to prevent the water levele Trom rising above
clevation 77.25 fest, hese elevations are referred to the

staff gage at Kniserfs resort,

B, That the plans for the bridge in County Trunk
Highﬁay B and for the outlet canul from Little Round Lake to
Squaw Lake, including the control works, be submiited to the
. Commission on or before December 1, 1941,

5, That the bridge in County Trunk Highway ﬁ, the
outlet canal, and the control works therein be constructed and

ready for operation by July 1, 1942,
1T I8 FURTHER ORDERED:

That un%1l the bridge and the canal ena control

works have been constructed and placed in operation that no

10
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._‘A/
water shall be diverted from the Tiger {at flowage into Hound
Lake when the mpter in Bound end Little Round Lekes ecxcoeds

elevation 76,0 feel,

Dated st Madipon, Wisconsin, thise ﬁTgﬁEy of

September 1941,

p——

PUBLIC SERVICE COMMISSION OF WISCONSIN

/W

Che dvman

/ wmaissi aner

J/VJ#{ /z/\'t?'vuhw.b,

Conrzioanioner
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STATE OF WISCONSIN CIRCUIT COURT

SAWYER COUNTY

JAMES HAUSMAN,

Plaintiff, Case No. Case No. 03-CV-167

V.

SAWYER COUNTY. Case Code: 30201 and 30301

Defendant (Property Damage and Money

' Judgment)
AFFIDAVIT OF SERVICE

STATE OF WISCONSIN )

:ss
COUNTY OF DANE )

Jennifer A. Sornson-Roberts of the City of Madison, County of Dane, State of Wisconsin,
says that on the 14" day of April, 2004, she served the parties on the attached list with a true and
correct copy of the Amended Complaint for Injunctive Relief and Damages by placing in an

envelope and depositing same with Federal Express to the Honorable John P. Anderson and
serving to the remaining parties as noted on the attached list.

ornson-Roberts
Subscribed and sworn to before me

this /4 %day of April, 2004.

i y,
_ \\\\\\\\i MA,R.T//L:Z/%,

State of isconsin, Notary Pulllic §
My commission expires: /& Wi 7> 0 am
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(Federal Express)

Ricki L. Briggs

Clerk of Circuit Court
Sawyer County Courthouse
406 Main

Hayward, W1 54843

(Hand Delivery)

Matthew P. Dregne, Esq.
Stafford Rosenbaum, LLP
3 S. Pinckney Street
P.O.Box 1784

Madison, WI 53701-1784

Q:\client\043655\0001\B0352175.1



